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Below is guidance that COGR is providing to assist institutions with management issues related to the Department of Defense (DoD) indirect cost (i.e., facilities and administrative, F&A) limitation (cap). As appropriate, COGR will provide additional updates.

A. Official DoD Internal Guidance.
The COGR guidance is intended to expand on official DoD guidance issued to DoD personnel, which was released in early December. The DoD guidance can be found at:

DoD web site location to be detemined.gov

B. FY2008 Department of Defense (DoD) Appropriations Bill, Section 8115.
“Notwithstanding any other provision of law, none of the funds made available in this Act may be used to pay negotiated indirect cost rates on a contract, grant, or cooperative agreement (or similar arrangement) entered into by the Department of Defense and an entity in excess of 35 percent of the total cost of the contract, grant, or agreement (or similar arrangement): Provided, that this limitation shall apply only to contracts, grants, or cooperative agreements entered into after the date of the enactment of this Act using funds made available in this Act for fiscal year 2008 for basic research.”

The bill was signed by the President on November 13, 2007, and is now law.
C. The Math of the Cap.
Institutions that have a negotiated F&A rate of 53.8 percent, or less, will be financially unaffected (i.e., F&A can not exceed 35 cents for every $1 expended; therefore a ratio of 35 cents of F&A to 65 cents of direct costs is the conversion ratio to the “standard” F&A rate based on modified total direct costs. In situations where all direct costs on an award are F&A eligible, 53.8 percent is effectively the F&A rate cap).

Institutions with F&A rates greater than 53.8 percent will be affected on a grant-by-grant basis, depending on the composition of direct costs that are F&A eligible (e.g., salaries, supplies), versus F&A non-eligible (e.g., equipment, tuition remission, subawards > 25k).

D. What DoD awards are affected?
· The DoD cap applies to contracts, grants, or cooperative agreements (or similar arrangements) entered into after enactment of the Act (i.e., awards made on or after November 14, 2007).
· The DoD cap is applicable to FY08 appropriated funds, as described in the following bullet points. The cap will be applicable to FY09 funds only if the same cap language is included in the FY09 DoD Appropriations Bill.
· Grant renewals are not affected by the cap. For example, an award continuation made from FY08 DoD funds is not subject to the cap.
· The DoD cap is applicable to "basic research". This includes DoD funds from “Budget Activity 1” (i.e., 6.1 funds). Awards made from DoD budget activities 6.2 (applied research) and 6.3 (development) are not affected.

· Congressionally Directed Medical Research Programs (CDMRP) are funded out of two separate DoD budget activities. These programs encompass breast, prostate, and ovarian cancers, neurofibromatosis, military health, and other specified medical research areas. A small portion of CDMRP is funded from Budge Activity 1, and would be subject to the cap. The majority of CDMRP is funded from the DoD “operations and maintenance” account, and these funds are not subject to the cap (also see next section, Implementation Issues).
· Some institutions have a DoD contract waiver as part of their F&A rate agreement that allows the institution to charge the uncapped administrative portion of their F&A rate on selected DoD contracts. In these situations, the exact same analysis and management of the cap issues are applicable.

D. Implementation Issues for those Institutions Affected by the Cap
· In the grant application stage, institutions should use their negotiated rate when developing the budget proposal. The adjustment process is described in the following two bullet points.
· Upon award, the awarding agency will be responsible for any adjustments to the budget proposal. In those situations where the budget proposal included F&A costs that exceeded the cap, the agency may adjust the award, accordingly.

· In situations where the award was not adjusted, the institution will still be responsible for managing the cap. Subsequently, the institution may rebudget F&A costs in excess of the cap to an allowable direct cost category.

· To date, awards have been issued with the cap language included as a term or condition of the award. We recommend that you carefully review DoD award notices to confirm any terms or conditions associated with the cap. In the case of the CDMRP, this is particularly important since a small portion of these programs (those awards funded from Budget Activity 1) will be subject to the cap.
· As specified in the DoD internal guidance, the cap is applicable to the prime award recipient only, and does not flow down to subrecipients.
· Finally, institutions must have a system in place to monitor charges, on an award-by-award basis, to ensure the 35 percent cap is not exceeded.

E. Next Steps

While a majority of institutions are not financially affected by the DoD cap, we encourage everyone to stay focused on this issue. The DoD cap was legislated without any congressional hearings or evidence of unjustified F&A reimbursements. F&A caps are arbitrary, and threaten a fundamental principle in the government-university partnership: namely, the shared responsibility to provide for the critical research infrastructure necessary to maintain our scientific leadership in the world. The FY09 DoD Appropriations Bill will begin to be discussed as early as Spring 2008, and at that point in time, we will look for opportunities to revisit this discussion.
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